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JEFF WALKER: Thank you Br. Morris for that great conversatamOliver
Cowdery. | share a love for him, of course he whsnger and we have to keep
our friends close. He turned 200 last year andeasamtemplated what we might
do to celebrate his great birthday after all thggaantry and necessary things we
did for Joseph’s we decided to look at his lifétiel more closely and | think it's a
look that's long overdue. | actually had the oppoitly to spend some time in
Tiffin (Ohio) and we actually located over 2,30kdted pages of his legal
practice as he practiced there for nearly ten ydEsjuite astounding to first
realize how poorly lawyers’ penmanship is but haadtiful Oliver's penmanship
was and you could pick his handwriting out from asnevery court document. As
a matter of fact his partner Joel Wilson often @dider pen his briefs for him
because his writing was so elegant which only makease he would be the
primary scribe of the entire Book of Mormon.

I’'m happy to be here today and talk about things &re not always pleasant in
Church History but things that probably have natrbeonsidered close enough to
understand some of the nuances that might make rtih@m® real to us. Certainly



the persecution in Missouri was a dark period ier €hurch. Some of the darkest
times for Joseph as he would spend those montlisratinths in Liberty Jail—a
jail that he could not even stand upright in. | llael opportunity last year to
actually give a talk and the patrons while veryoesly watching allowed me to
stand in the same area in that jail where he Ifeethose six months and what a
tender and choice opportunity to realize that sofrtte most sublime scriptures
would be received in that 14x14 room.

| remember when the last verses of Doctrine ance@ants 123 always caught my
attention. At the very end of those great Libedgtons, the Lord counseled
Joseph, and maybe all of us, to go about our li@sg all that we can cheerfully
and then being willing to stand still and watch & of the Lord revealed.
Certainly that was a challenge for the Saints is9duri during the 1830s as well
as for us today in our places.

Today | would like to talk a bit about what haseoftbeen referred to as Joseph’s
escape from Libertyl'd like to change the title if | might becausdd believe
maybe a better title for it would @®seph’s Release from Libetigcause |
believe once you start looking at the facts morefadly and concertedly only one
conclusion can really be reached and that is tisegph and his colleagues never
escaped on the way to Boone County but they wdtmlhg released with the
complete permission orchestrated by the legal aitig®in Missouri.

To understand that you have to go back in timeraalize a bit of the history of
what brought Joseph and his friends to Liberty dad what ultimately would
drive the Saints all the way across the State akbliri back over into lllinois to
Nauvoo. We have to realize that early on the Chstatted in its very first
missionary efforts to look for Zion; the very emloodnt of Joseph’s
administration. He would send his most trustechftiand scribe Oliver who
would bring his new convert the Campbellite minigarley P. Pratt. They would
have tremendous success, as they would work thrihagimission ultimately
resulting in the finding of a place for the gathegrof the Saints in Missouri in
Independence.

In those first couple of years, from 1831 to 18&&matic increases of Mormons
came into Jackson County and by the end of 183Radenearly 1,200 Saints

living in this frontier outpost. With that growtlame great persecution and trouble
significantly caused by the nature of our faitle tiature of our political capacity,
the nature of our economic desires. We would tirehl§y July 1833 that the first

of several forceful events would happen—this wdadd of course, the burning

and destruction of Phelps’ home and business,rihérmg presses. Also we know
that the good Bishop Partridge would be tarredfaathered as he sent Phelps and



his wife, who was expecting, out of town and taleh ll watch the house the
best | can and so the good Bishop took the beating.

We know from that point they’ll be driven just nothat winter of 1833 up into
Clay County. There they would stay just for a sipertiod of time realizing that
their stay would only be temporary and that thegdwel to find a more permanent
solution.

Now you have to realize the Mormons, as we std| are a very optimistic group
and we also think pretty big; we don’t think sraatld Joseph never thought small.
He didn’t think small of Missouri either but ofteve don’t get in context exactly
what was happening in the environment in Missoutihat time.

This is a map of Missouri in the 1830s to get aaidf what it looked like. Today,
when you talk about Jackson County, the place thfegang, you would look at
one area [refers to slide] that would be what JackSounty is today. In Joseph’s
day however, when he received the revelation #udtlsuy “All the land which
can be purchased in Jackson county, and the ceuntied about, and leave the
residue in mine hand‘ve're talking about a significantly greater amoaht
property. The reason that's important is because ore leave Jackson and this
significant landmass that we were looking to siadcquire we were also looking
for a replacement of that sort of landmass.

When we realized by 1835 and early in 1836 thatweee not going to be allowed
to stay in Clay County which was just north of Jawkthat the citizens there, their
patience and their willingness to accommodate us-aiwest doubled their
population in that county when we came so you oaagine having a visitor that
would actually overrun the house—we realized thaineeded to find a new place
to try to settle. Realizing the problems that wd hack in our Jackson experience,
we decided that we would employ legal help to hedpry to legally obtain land
that would protect us and so one of the lawyerswieahad retained during the
Jackson expulsion was Alexander Doniphan. He hstdbgcome a first-term
House member in the House of Representatives isddrs, he was from Clay
County; Clay County of course is where Liberty daiHe had replaced his law
partner, Atchison, who had also been retainedged unsel for the Church.
Interesting, it would be his only term that Doniphaould spend in the
Legislature; and he would do one significant pietkegislation. He was initially
put on the committee, per his request, to be dwecteation of new counties in
Missouri and he would then sponsor a Bill to previdr the Mormons all of what
he termed the unoccupied and unincorporated paridiRay County and what
that would include would be this area right herewNf you look it, it looks pretty
close, if you're Joseph and the boys trying to fiigaut a replacement property the



unincorporated portions of Ray County would beettgrsignificant landmass and
this is where Joseph perceived that they would beémg.

In fact, through the summer and fall of 1836 dracnaioves into these areas had
already commenced. As a matter of fact I've gomeuth all the land records just
in Caldwell County as of January of 1837 and fol@8 residents living in
Caldwell County. Over 170 of those were acquiréthal836 and almost all of
them were Mormons. The reason why that’s impoibecause that county
would not be created until Decembel"2§ 1836 so before even the county was
created Mormons were moving in dramatic numbersnbt into the Caldwell
County which was a negotiated deal but also upr@eiess County and into the
surrounding counties.

The concept that has often been prescribed thafithhemons had made a deal to
only be in Caldwell County and that when we leftd2zell County and moved

into Daviess and others that we violated that dadlthat somehow validated their
claim that we should be driven out just doesn’tdally fit what happened.

What happened in the reality, in the backroom diéesDoniphan was able to
broker; he was only able to get a small countyecb@aldwell. Typically a county
would have sixteen townships; Caldwell would ondydiven twelve. The bottom
four would be the red area and those would be givdtay County as a buffer
zone and then they also incorporated Daviess Couifiigh were sixteen
townships. By this time Mormons had already beendj in both the Ray County
addition, the Caldwell County land (twelve countjes well we were already in
Daviess County even before these counties are niadewill prove difficult
because there was some belief that we would restricnovement.

Of course, those restrictions could not be in wgitiYou cannot find them in any
of the legislative history. You cannot find it inyaof the resolutions or
agreements because of course such agreements eouittonstitutional. As U.S.
citizens, you could not be treated like the Indiavese being treated with a
reservation; that we had the right to live whereverwanted to live. Now while
there might be places that would be easier theidotduegally preclude the
Mormons from expanding to any place that we hadrbaey to buy the land.

Certainly by 1838, especially by the summer of 1&8B&n we were leaving
Kirtland, there was going to be a mass exodushhgsouri and that is going to
predominantly be focused at going into Daviess ®pand while we could spend
time to understand exactly why that happened wevkihat there is a center of the
Church in Daviess County which is known as Adamigkttman—an early
settlement settled by Lyman Wight that then wasartacbe the center place of



the Church in Daviess County just as Far West wbelthe center place of the
Church in Caldwell.

These were major cities. We figure there was do$e000 people living in the
Far West area. There would be about 1,500 peopigylin Adam-ondi-Ahman.
These would eclipse all the other cities in thess ¢ounties and so as we know
that would happen in short order. There would carseries of conflicts that
would escalate starting in August of 1838 when gaue the first elections
happening in Daviess County and all of a suddemplpeaealize that the Mormons
are most likely going to vote in blocks and theraiocal resident named William
Peniston who founded Millport just about 10 milesith of Gallatin and he’s
running for office and he is running as a Whig aet running against a guy
named Josiah Morin, a former judge who befrienae#gh Smith and is one of
Joseph’s non-Mormon friends in the area, and iblbress pretty clear to Peniston
that the Mormons are going to throw their vote witisiah Morin and that
Peniston has no chance of winning the electiohaf happens. That's why we
have what we call the Gallatin Election Day Baisl¢hat they were trying to
preclude the Mormons from voting at Gallatin. Ashatter they were making the
claim that the Mormons were already being preclude voting in Ray County
and that they could just implement the same maohpgrecluding us there. They
weren't precluding us in Ray County for anything ean tell but of course this
becomes a skirmish. No one is seriously hurt aitfsst-fight with a hickory stick
or an oak stick—that'’s the biggest weapon broughtbg the infamous Danites—
but the reports are going to back to Jefferson By the Mormons are starting to
not only be a powerful group but they are startmge a violent group.

Now these are going to then be exacerbated tremshdihrough the rest of the
summer as people start trying to preclude the gdtngo on and the elections that
have now incurred of people taking their rightftfiee and it will result in really
the only real battle that will happen of any miljtaignificance happening in the
end of October when we’ll have what will be knovathe Battle of Crooked
River.

The Battle of Crooked River, you have to understiadl in these days you had
state militias. These state militias were what kbptpeace and were called out
and today it would be such a rarity to have anguwfNational Guard be called out
to hold the peace, but in these days it was a canpractice and they were well
organized. Every county would have their own; theoelld be a general
commander, his name would be John Clark, he woeitdhé general commander
for Missouri reporting to Governor Boggs. Then yaa going to have the
regional commander—he’s going to be over the wholthwest portion of
Missouri—he’s going to be a guy hamed Atchisonga asatter of fact he’s
Doniphan’s law partner if you remember.



Then each county is going to have their own comraandd that's where you get
some of these famous people that most of you heaediof and try to figure out
exactly where they fit in this story and you gemgsone like Samuel Bogart—a
Methodist minister but also the commander ovelRhg County militia. Bogart
was a scoundrel in anyone’s view and he sent watlafter these fights up in
Gallatin that he needed to patrol the buffer zostevben Ray County and
Caldwell and that he would guard that with his n&that he was really doing is,
and we have numerous accounts, making raids aimddiating the Mormons up
in Caldwell County and in fact he would end up ladping three young boys and
word gets back to Far West and Caldwell that thiesse= young boys have been
kidnapped and the Caldwell militia, who just, pahetically, would be Mormons,
called out their militia and their militia went g rescue the boys from the Ray
County militia. They would then confront this afl the field on a little creek now
known as Crooked River and that battle would tdkeg

Commander David W. Patten, a member of the QuoruimeoTwelve, he’s
known as Captain Fear-Not because he supposedlittaadlly no fear and he
proved it at this battle losing his life. Two wile killed at the Battle of Crooked
River—Mormons’ David Patten and Gideon Carter. @hgsourian would also
be killed, a guy named Rowland.

There would be several injuries. As a matter of émne of the injuries are very
serious. We also understand that one serious imasydone by a corn sickle and
while that’s troubling for us we know that’s oftesnat we hear when we talk
about the next big battle or the massacre at HaMiil$n which then the same
local militias—this coming from Livingston and Calircounties are going to now
invade into Caldwell County and attack Haun’s Milling seventeen people.

These battles and these armaments are going tp tyotbe Governor, greatly
exaggerated by our participation and our orchastrand that will be the result of
Governor Boggs issuing on Octobef"fie infamous Extermination Order. This
Order is going to then allow, under color of lahe tegal expulsion or termination
of the Mormons in the full State of Missouri—nosjun the areas of Daviess, not
just in the areas of Caldwell, but in all of th@t®tof Missouri. So this concept
that because we had expanded outside of Caldwsltieaproblem; they were not
going to isolate the problem they were going taalky exterminate us out of the
state.

Pretty much this would end up being a free fofallseveral days. The travesties
that would happen to the Saints, the retaliatibas $ome of the Saints would put
upon the Missourians, would be recorded and theorted back to Boggs that
would further justify the Order. He would also,ardstingly, when they were



having—you figure if someone is going to be tolddave the State they’'d be told
to leave but that’'s not really what happened. Téeag, you're to leave the State
but no one can move and they actually sieged tles@nd they actually started
moving everyone into Far West. The key reason theiyned, and General Clark
was the one orchestrating it, was he wanted tod-aymnall the key leaders who
were involved that might be charged with any crin®s after about October 31
to November 9-10, the entire city of Far West was under siege—r®apuld go
in or out. They were bringing people in.

In the end they would arrest 53 of our leadersyMeuld first take them down to
Liberty thinking that's where they were supposetiédaken. Then they got
instructions from Governor Boggs to take them tohiRiond, to Ray County,
thinking in part because that's where some of tiraes had happened because
the Battle of Crooked River took place in Ray Cgwst they were trying to find a
place where they had jurisdiction to hold a healiagause in Clay County there
was no alleged crimes having been committed se tveuld no jurisdiction to
hold a hearing and that’s where we have kind ob#lated but beginning of my
story of trying to understand what happened whemgetdo the Austin King
hearing.

Austin King was a circuit judge, a state judge.pfiebably should never have sat
on the case, the truth of it was, because his erothlaw was killed in 1832 in the
course of the expulsion of the Mormons from JackSoanty and so he had an
inherent conflict of interest. Most people woulg siaat the court that he
convened, or the preliminary hearing that he coademas, well Hyrum called it,
‘a pretend court.” Doniphan—one of the lawyers,had three lawyers working
for us during this case—he would say that it wolildratter “if a cohort of angels
were to come down” Austin King had already decitletbre the case even began
what he was going to do.

Well we know that what would happen is that theylddoe all brought down into
Richmond, this is where the famous story that BdPiatt writes of Joseph
rebuking the guards would happen in Richmond. Tesen’t prepared; you'd
figure 53 men they had no jail large enough to lib&m so they started tying
down houses—nailing down all the windows and doaaisd-then chaining our
boys to the middle of the floor and that's whereytiwould stay and Parley would
write of that great rebuke that stands in our ysto

During the course of the hearing the case becaetgymomplicated. There are
two good records of it; they were ordered to beliphbd. One was published in
1841 by the Missouri State Legislature; it's a viemtgresting record in that in it
not only is the Austin King hearing itself but &ira whole group of about 100
pages of correspondence. It looks like Boggs watttgulit all the correspondence



that he had received from his commanders in theé fieehelp justify why they
were in the situation they were in and | think &k it did. Luckily for us we have
that correspondence because it helps give us swight in exactly who was
saying what to when and to whom and some of tlerethat they were making.
So in the end, | believe as an attorney, it wodabidence one of indicting them
for malfeasance rather than protecting them. He &isched a bunch of things on
the back end of it of affidavits and other thingsver admitted into evidence so it
was never considered but in some way to help pdis®minds of the Legislature.

In addition the U.S. Senate ordered a copy to b#eraad another copy was made
in 1841 that just includes the testimony that wiaemg However, early on in
December of 1838, so just after the hearings hameladed, the Missouri
Legislature was sitting and this matter was of seurought to them immediately
by us, immediately tried to be defended by Boggd, they actually put a
committee together to start reviewing what had kapp and the record that they
had prepared, or that Austin King had caused tprepared, they made a
preliminary finding. Now they ended punting on thi$iey ended up deciding that
they weren’t going to make any findings until aflee grand jury was going to be
held the following April because how the procedwesild work was this was
just a preliminary hearing to determine if theresveaough evidence to hold them
and then you have to have a full grand jury heannghich you determine if
there is enough evidence to indict them and thedypary would not be held until
the following April because they only held themetatimes a year and it was
scattered depending on the county you were in.

And so this group took a preliminary look and ie #md decided not to issue an
official ruling from the Legislature until afteréhApril grand jury because they
felt they would be exposing all the evidence out public that might, as if you
could, poison their minds, but they did make areolmtion about the records that
they were given. They wrote, this is on Decembé, 1i8ey wrote, “They consider
the evidence adduced in the examination there heltlgreat degreex parté
what that means is that the record contains notieeodross-examination. When
you have a witness that’s on the stand they haeetdexamination and then you
cross-examination to question their testimony—tbipto task. If you're ever
going to now decide whether that evidence, thainesy was credible, you need
to both examine the direct evidence of it as wellhee cross-examination. But in
this case, for whatever reason, Austin King decithetl he would not record the
cross-examination. So the only record now goingg@eviewed is the direct
testimony which is curious; and so they say éxgartemeaning it's only one
party, we don’'t know what the other people werargay

But then they go, “and not of the character whiobusd be desired for the basis of
a fair and candid investigation.” This is the Miggans talking about their own



trial. “Moreover, the papers, documents, etc., hamebeen certified in such
manner as to satisfy the committee of their autbigyt’ And that’s because you
had no shorthands in those days and so after ampe@hnich you have to create a
record you would create the record and then yoe bagive it to the witness that
testified and then they would have to sign undejupg of court that it's accurate
because that’'s how you make it credible. Then y ges | was the one who
testified and the record that has been preparedeéwed and it is accurate in all
material respects. Virtually none of the testimamthis record has been certified
so even the Missouri Legislature doing a cursooklis saying it's very difficult
for us to determine what'’s right and what’'s wromgtlis whole thing.

Well, even with all those flaws one needs to takeoé at what happened and
even with the problems that it has, a story islearty told.

The first thing you realize is the very page osttianscript, [referring to slide]
this lists all the people that are being chargdw: Gase starts out with 53
defendants and one of the premises of the lawaisytbu have a right to know
what you are being charged with because how areygmg to defend yourself if
you don’t know. But we know that Joseph and hissbwgre never given what
charges they were being charged with until at ia¢ tMost of the charges were
not even decided until after the evidence was dmosowould you even defend?

But very curiously when Austin King prepares thdesrto the court, the
transcript, the very fourth or fifth line notes edg what everyone being charged
with as if somehow that was all in proper form.¢F@arge someone, you have to
file a complaint; that complaint would have to gdoke a warrant. That warrant
then would bring someone to court in which they lddben be told of it. None of
those documents existed and there are so manyepetpl have testified, who
gives their account from Sidney Rigdon to JoseplttStm Hyrum Smith and
others that they were never—actually they askedepeated occasions, what are
you charging us with here? There are 53 men loockbdduses. As a matter of fact
we found correspondence as late as two days iattriti where General Clark is
still trying to get evidence put together to deand®at they’re going to do the next
day (inaudible) because they only had really onevkiéness.

They would call 36 people but only one was thetness and that was a guy
named Sampson Avard and he wasBbaedictof our trial. He was the dissident
Mormon who was the orchestrator of the Danite may@mwho, he would tell
several people, that he was testifying to saveWwis skin and turn state witness
and he actually pled with other members who werested, please go do the same
thing or you're going to be kept in jail too.



As a matter of fact Chandler Holbrook was arrestashe of those 53 and he was
told that, if you don’t testify to the State youllvgtay in jail. And he’s famous, he
said, not only will I not testify but “I will stayn this dungeon until the worms
carry me out the keyhole, and then | won’t.”

Well what we learn is that a significant amounteoa third of those that would
testify would either be dissident or clearly intttated Mormons into testifying.
Why do we know that? Well some of these people, Morris Phelps, the fifth
witness—he’s a state witness—fifth guy on the stéimd has gone on for weeks
these testimonies. They pull him off the standradthalf a day because he refuses
not to defend Joseph, that Joseph was not invatvete Danite movement and so
what would they end up doing? He would actuallybharged with murder and so
not only would he be turned from a state witnessbeld be charged, be made a
defendant and one of the people who be actualgdiai

Now, we put on a few witnesses. Not very manyadks like a pretty short list.
The problem with that list though is that 53 def@md started at the start of the
hearing, by the time the hearing was over we hade®dndants because what was
happening is that as we started bringing our wiegsn they started saying, well
if you know so much I think you're a defendant.&oof a sudden Joseph called
the boys off and said, don’t call anybody else. Doall anyone else.

Well that’s the record that would happen. Then wizgipened? The end of it, they
would look at certain activities happening bottaviess County, the “salt
sermon” of Sidney Rigdon in Far West as well as Bhttle Crooked River would
be the core events that would lead.

What were the consequence at the end be? The ecmmrwould be that the
majority of the boys, 26 of them, would be releaséeld in court for almost three
weeks, in the jail, chained to the middle of theofland then found no evidence to
support any claims against them. There would benalp of others that would be
charged with arson, burglary, robbery and larcemyte burning of a couple of
buildings up in Daviess County and intimidatingustice of the Peace, a guy
named Adam Black. They would all be bailable megiyiou could post bail and
then come back in April for the grand jury.

Now this is a very curious situation to be putfigau’re a Mormon because
there’s an Extermination Order that says if yoly staif you come back you're
subject to be killed. So | don’'t know quite howstlail legitimately worked but a
handful of our boys actually came up with bail doak at the amount of money
they posted: Two were required to post $1,000; iCéDaniel Garn) was asked to
post $750 and the rest of the boys were all requogost $500. That was the
only amount they could—those were the only onesththd money. The rest, the



column on the other side, those fifteen boys atido’t have the money so they
were to be held in jail but Samuel Bogart had #ebetdea because he knew that
they had stuff. So he became, remember this isaptain at The Battle of
Crooked River which is the core event that's legdmall these problems, he
takes these boys under guard and becomes theisimamdand he goes up to
Daviess County and has then deed their propeittymaand his colleagues to post
the money for the bail so then they can be drivetrobthe state. In the end all
these boys, none of them actually spent time Irbj#tithey do lose. Ultimately, |
will tell you as a footnote, the Legislature finalsof those deeds to be ineffective;
that they were wrongful, so even the Legislaturthenend couldn’t condone that.

The others boys though were going to be held obaitable charges—this would
include Joseph for treason; Lyman Wight, Hyrum &mitlexander McRae and
Caleb Baldwin for the events taking place in Dasi€sunty; treason on the part
of Sidney Rigdon for giving the “salt sermon”; ahen at the Battle of Crooked
River where the one Rowland was killed they arengao charge five of our boys
with murder although they had no evidence of what s¥hat just that these people
were part of that militia and they will be held.

Now because there is no jail in Daviess or Calde®linties because these are
new counties they are sent to Liberty—that’s tlosest jail and that's why they
are sent over to Liberty Jail. The other boys ataally sent over to the Richmond
Jail and they will be tendered there.

Joseph then will spend, with the rest of his baysost six months in the squalor
of Liberty Jail but as you would guess significafforts were ongoing to try to get
our boys out. AlImost immediately we went to the is&gure that was sitting and
so we initially filed multiple petitions but the maone being one that Heber C.
Kimball and Brigham Young put together which askedimmediate relief; asked
for the Legislature to immediately look at the aabsth from Jackson because
remember that this is now compounding, this isust pn event of Crooked River
or just an event of a store being burnt in Daviésanty or a sermon being given
in a town square in Far West—we’ve already beevedrirom our homes and lost
all of our property in Jackson County without aeglnress so far. We now have an
Extermination Order in which we have conceded &wdethe county as soon as the
weather turns en masse from the state and we lkiregdsr them to look and
that’'s what resulting in the Joint Committee beapgointed who concluded that
they weren’t going to make a decision until aftex €nd of the grand jury.

Joseph himself would write his own petition to thegislature on the 2Yof
January, so now he’s been in jail for almost twathe. He will arrive in the
Liberty Jail on the ¥ of December, a “bitterly cold winter,” they sayriusually
cold.” And the problem was is that these small wind they had that would bring



in the air that they desperately needed also woitd) in the cold and so it was a
freezing cold winter. You can imagine him pennihgge lines that he would ask,
not for you to change the rulings but merely thiatbrought before some place

not in this area where it would be a fair trialtloém. They would be on deaf ears.

They had also made petitions to the courts. Thesddibe a series of them. They
would look for a writ othabeas corpuand very short, what that is saying, | need
a new court to look at this to determine if evenytjwas done right. You don’t
have new evidence, you don’t put on a new casejugitsay is there some
systemic flaw in what's been done below? And theylenthose petitions; all of
them were ineffective.

In some ways | don’t fault the judges because thg thing they could rule upon
was from the evidence of the record and the ordgnat first of all no record was
initially sent so the judges would say, | have imajito rule on. But then as soon
as they start seeing the record—there’s no croasimation, there’s no full
testimonies—how to re-evaluate an incomplete rézdaseph and others will
even write to the Missouri Supreme Court seekiniga®s; none of it to come to
fruition.

In the end, Sidney Rigdon, which is such an intergsstory but for another
occasion, he gets himself out of jail at the endasfuary and there is a lot of
speculation of why, of how he got himself out? Véaay own opinion but God
bless him for getting himself out and getting hitheat of Missouri and I'm glad
that he got himself out and | bet Joseph and tlys b@re glad he got out too but
it was probably a bittersweet day when the jailmnes at night and opens the jail
and lets Sidney out and then closes that jail hadive of them are still left in.

By April now would be the time of the grand jurydaso they would be moved;
they would be moved from Liberty then they’d havgybd up to Gallatin, which
would be the location. So after those months, dftese writings of the Liberty
sections of the Doctrine and Covenants, the pastto the courts, the letters to the
members, the driving majority of the Saints—novaasatter of fact during this
period of time is when Brigham Young would take firisn footing and he would
start what we would ultimately learn in Nauvoo webbk called the “Nauvoo
Covenant;” that covenant they would take all therpmith them to the West.
Brigham Young had that same covenant used in Misagsthe put the people on
covenant that they would take their people andnetof them would be left and
he started that great caravan of tears.

Well when they get up to the grand jury, theredsg to be now a full grand jury.
The grand jury had to be between twelve and twerdy who owned property in
the county and they had twenty. It was a populisugtiNow the first thing is just



who the jurors were. | think it's always interestito me. First of all you've got
two guys that are kind of curious to me. The forensaRobert Peniston and his
father Robert P. Peniston. Now who is this? Wall)'ye got William Peniston
who is the guy, remember in the Gallatin electiattle? He’s the guy running for
office. That's Robert’s brother. And in fact onetbé core indictments for arson
and for burglary was the burning of William Penrstohome. So how could you
have these guys sit on the jury? These guys cawhghis! Their brother and
their son are part of the key witnesses to trythat them.

Well it even gets better (or worse). One of thenmefenses that the Mormons are
going to raise was going to be the Haun’s Mill Mags. If you want to say that
we somewhat got ourselves a little out of contoold couple of minutes; well

let’s just put some perspective on this—let’s @ilout what happened at the
banks of the Shoal Creek with the corn sicklestard/oung boys killed; let’s talk
about if we made some mistakes, like Joseph saltketo, let the law take its
course. But you have to put it context what wagpkeamg.

Well unfortunately three members of that jury wkenewn people in the mob at
Haun’s Mill. As a matter of fact the one persort tiestified on it—now grand
jury testimony is secret. We don’t have who all ple®ple were but you get people
like Hyrum who is keeping notes and he notes thahd the second day of trial,
Stephen Markham comes up and he testifies and Hvnit®s every name of the
people killed at Haun’s Mill in his journal thatydd can imagine he knew all of
them and so we know that was part of the testimdvgy know that Nathan
Blakely was so upset that Markham testified of éhttsngs that after that day’s
trial he assaulted him and Joseph had an impretsadmight—I don’t think it
would be a very hard impression but it was an irmgion—that maybe Markham
needs to leave town; that these guys are going tord great harm if he stays.

If you remember after two weeks of a very, vergnse trial up in Richmond five
men, six with Sidney, are going to be held guiltyreason; a very complicated
crime. The reason they wanted it is because itneabailable. They could hold
you in court.

Well here in a day and a half about of testimorgytare going to indict 41 men of
treason including the original ones. Now that'saws and I’'m going to spend
about three minutes on this; Gordon Madsen hasenré very excellent article
talking about treason in early America. There dheis than have and it's a very
important concept because | believe it roots tocdiese of action they tried to
have against our prophet. This is the statute akMiri; it is matched exactly to
the U.S. Constitutional statute. Most crimes adeiced to statutes—the
Legislature enacts them but because, as you waiddsy as our Founding Fathers
founded our country the issue of treason was a semgitive one because in fact



all of the Founding Fathers may be guilty. So tegided rather than leaving it to
the Legislature to enact these laws they would ds & constitutional—part of the
Constitution—and each state that adopted it, adoptes a constitutional
provision.

Now there are a couple of big cases that happéradjive us some definition of

it and the most famous and most important caseleaéaron Burr case.
Remember, he’s the guy who was vice-presidents fi@nnous because he had that
duel with Alexander Hamilton. Now what a lot of ydan’t realize is he was
charged with treason because he tried to breathefivestern parts of the United
States and Mexico into its own country and he tadadly raised an army to do it.
He had also sought assistance from the Frenchesdught assistance from the
Spanish and he was actually actively putting anyaogether. And the issue was
did he commit treason when it was found out?

What Madison and Marshall, head of the Supreme tCaued on these looking at
Madison’s writing in the Federalist Papers is thhfs to be narrowly construed
and you cannot have any conspiracy theories watistyn. Treason requires an
overt act with two people and that means that if gonspire, if you promote it, if
you try to assemble it, if you try to enlist it,lass you're the person physically
carrying the gun there is no treason.

As a matter of fact the doctrine of being an acmgs$eing treated as a principal,
we often refer that in the law as the spoke andeitieeory that if you are
connected to the spokes in any place you are ctevhéx the wheel. That means
that all accessories are principals specificalliyapply to treason. Everyone has to
act as an individual.

Now the reason why | thought that was curiousémntiou think, well what did
the indictment say about those 41 men? Who werenhevitnesses of the same
overt act for each of these people? And the masirke thing | found, as a matter
of fact | looked for transcripts and then people-sa

| want to make a footnote, would they have knowoudbhis law? Right? Maybe
I’m just being picky because I'm a lawyer and | gaid to be picky! But, you
know in all that correspondence that they attaghédront end of the stuff that
they put into the Missouri Legislature? If you godugh and look at the
correspondence | find it when they talk about tmeA Burr case. Clark is talking
to Boggs, is talking to King, that they all knovattlihe Burr Case is the law of the
land. Now whether they understood all of it? Betacly they were aware this was
the law. Why do | think they know that also? Be@when | look at the
indictments themselves, there are blanks. Now yor't see that very well can
you [slide] so | can say what it says whatever hingaughter). But | will tell you



what it really says: These are all allegationsaté-a-the dates are all left blank
because they don’'t have any dates to fill in. Tgteut it there is no evidence of
when the acts that they were going to claim werasonous occurred, with whom.
Kind of a problem? You kind of think, if | was thenwould’ve filled something

in before putting that in the record but theratid some of the indictment of this
charge available.

Well, Joseph is desperately worried. Desperatelytiwg to get the Saints to get
his trial moved and so we know very early on ingesition to the Legislature he
noted that we believe that a state of excitemeist®in most of the upper counties
is such that a jury would be improperly influendsdit saying move it to some
place else. At the end of this when they all gdiated their lawyer is again asked,
please change the venue so we can get tried wntle $egitimacy; but they had a
problem because what the law required was tha¢t@a ghange of venue you had
to not only make a plea for it but you have toaétin the last paragraph the truth
that allegations be supported by an affidavit of aredible disinterested person.

What are you going to do? Well, what you’re goiaglo is you're going to look
to Markham because he solved it for us becaus¢himg we know is that there
was a new act enacted. It was enacted on Marthi&39 in that very session of
the Legislature and what did it do? It removedrdgirement of using a
disinterested person and said it could be, “vatibg the affidavit of the
defendant.” Do we think the lawyers understoodzi&ell we know that
Markham rode a hard horse, they tell us, he rodmutfh streams and arrived
among us in the afternoon and spent the eveningricompany. Br. Markham
brought us a written copy of a statute, which haérbpassed by the Legislature
giving us the privilege of a change of venue onawn affidavit. Do you think
that was going to work? Do you think they would égood cause, was it well
supported? The judge denies it.

Then, the rest of the story because who was trgefudhat’s when it gets curious
because when you look at the front matter of tleesespondence, right, that
they've attached to the Legislature, you startized that this guy named Thomas
Burch is a good lawyer and entering into this mraitiéh his whole energy. Who

is this Thomas Burch? He’s the prosecuting attarivey then further look on
where they've attached all these affidavits thatewast not properly introduced at
the hearing, all these affidavits were taken byhtworable Thomas C. Burch the
circuit attorney in the judicial circuit. He wasetpbrosecuting attorney at the
Austin King hearing. He is now the judge at Gafldietween November and April
he had been made judge and not only just any judgejas made a judge for
Daviess County and he sat as the judge over thigedrearing. Maybe a conflict?
Well even Thomas Burch could not deny. And the lassytried to make the move
with these new affidavits that (inaudible) is gotngvork and the judge denies it,



they say, but your honor, doesn’t the law say thatsame shall be removed
where the judge in anywise interested or shall lien counsel in the cause. He
had no choice. And he grants the change of venaeary single one of the
indictments involving our five boys. And it was ed| this is one of them, that the
reason was that the judge of this court has bamuasel in the cause and they
move the case to Boone County, to the Columbithermiddle of the state.

Now they take several days, Sheriff Morgan is gdamtpke a couple of deputies
with him. He’s going to take some we would knowyBoan, we know he was the
former sheriff of Daviess County; we know Brassfidie’s an interesting deputy
he was the guy that wrestled Joseph at one pduety iad a little wrestling

match, did some entertainment and threw him setenak. Now these guys are
out and they first take him up, they take seveagisdo get where they are going.
They don’t seem like they are moving very fass &bout 100 miles. The first day
they go five and they take them out to Bowman’ssaoio get some horses and
supplies. The only thing that's weird is it's rgatiot Bowman’s house—he is
living in Lyman Wight's house that he took at Adamei-Ahman and Lyman
Wight is one of the prisoners. So he’s saying, o to stop by my house, | can
imagine Lyman going, YOUR house? This is MY houBet nonetheless kind of
a little awkward, they get some extra supplies.

The next day they go seven miles. Not in a bigyhurhey go to Millport. Where
do they stop? They stop at Josiah Morin’s house-fibedly judge. Well it's
raining one day so of course they've got to stag.tBey do go and by April 16
they get to a point where, our reports are, Shbtdfgan said, I’'m not going any
further. I've gotten you out of the way of all &fet mobsters in the counties.
We've now entered into a new county and in thisnt@umow you are free to go,
I’m going no further. Well he used some words thgtum keeps putting blanks
on so you have to kind of guess but, he’s sayingrbt going any ‘blank’ further
you kind of get an idea of what he was saying.

So then there’s a curious part of the story, thiagspart of the story that Joseph
says we then had this whisky that we bought ang@liedrank it and they all got
drunk and we walked away. Well of course Morgaresaivmonths later, he
comes back to town and everyone wants to know, hlaglygotten less than a third
of the way, he gives an explanation. Morgan givesxplanation and he tries, he
doesn’t write very well, but he does say, that3nath, Wight and others made
their escape without the common consent or negtgeh myself or said guard.
Well, if | was the sheriff, that's what I'd say ald stay with it!

Now what did the citizens of Gallatin think? Wdikly actually were so mad about
this that they filed a petition. Now in part theipen says, we don't think the law
will reach these guys, these sheriffs, and so wgdiag to take actions in our own



hands. We’re petitioning for you to fire them. Aimdpart he says, wherein many
reports are in circulation relative to the escajpgn® Mormon prisoners from the
sheriff of this county which have created and aomdéid the suspicion of this
meeting that their escape was not accidental navaidable but on the contrary
from the facts within our knowledge and all circiamces taken together we are
forced to accept the opinion that they were wilifdet at liberty.

Now, that could be exhibit one but you know eveg/arants to find the smoking
gun in a case—they want to have that silver bulMhat is going to just win the
case? Would this win the case? Probably to be hioBaet would | have anything
better?

Well we know that Joseph and the five of themdéffion two horses and they say
that they took turns. Now sweet Joseph said hetdmke the first turn which |
think is so cool but | wish he would’ve because yomember he said by the time
that first day he had run so hard and he took bagsboff his boots were puddled
with blood from running so hard so you wish, yostjsay, Joseph get on the
horse, you know you're the prophet. Lyman can viatka while but we know that
they had these two horses and where did they gdtih horses well that's the
smoking gun. Because what we have found is a psarysote.

A promissory note to John Brassfield dated th® d#y of April 1839 for $150. So
| don’t how the conversation went. Maybe it wenthhsomething like, well what
do you need for these horses? Well I'm going tadr&200. Joseph’s like, okay
John I've got $50. Heber C. Kimball we know gavenlsome money. That's all |
have will you take a note? Okay. He takes a note.

Now what’s funny is almost four years later Joseykes a very short entry into
his journal, he says, “Mr. John Brassfield, withominl became acquainted in
Missouri, called on me and spent the day and riifjhlis son Joseph Smith il
had a little bit of memory of that, he said, “Whesther came to Quincy from his
imprisonment in Missouri he brought with him a fiseddle horse—a dark
chestnut sorrel stallion, named Medley, which he dlastained from the men who
guarded them at the time of their escape. Fronugistances which | remember in
connection therewith | have reason to believe @ b@en purchased at a good
figure. Whether or not Uncle Hyrum had also secar&drse | cannot now say,
but | remember that after the passage of some timzemen came to the house to
see Father, one of whom was named John Brasdfigtdlerstood at the time that
these men had come for the purpose of collectiagithount of the bribe for
which they had allowed the prisoners to escdp®o’actually John Brassfield
comes and collects on his note.



I've wondered why Joseph doesn't tell this storitdreand why it’s left to his
sweet son because sons do this right? They jlugtteble how it is and the spin
that you might've put on it gets fractured a litbie. Why? Because Joseph had
one seminal quality and that was loyalty and I khahat hurt him the greatest was
when people showed a lack of loyalty to him, to@reirch, to the Lord.

The most bitterest of times was when William W. IBeevould testify at Austin
King's hearing against his friend and when he wdhth afterwards ask for that
forgiveness saying the mote was in his own eyeJasdph would pen those poetic
lines, “. . . for friends at first are friends agait last® is because he valued loyalty
and what do you think he had said to John Braskfiel Bowman and Morgan?
So you guys are going to let go right? Yes. Howdiamwe have to go? Just a little
bit further, | don’t want to go any further. I'vegyour back. | don’t know but it
makes sense to me because at the end of the daglyhthing that the people
really wanted was to drive our people from theest@ihey had accomplished that
and then it was time that their sweet prophet ihem and even though those
shoes might've been bloodied he came stronger @&l and a better man
because he learned how to do everything he coddrtilly and then he let
himself stand still and watched the arm of the Loedevealed.

These are great stories and perhaps all the |legalces are more than most
people want to know but for me, it gives me thditgaf the qualities that he
acquired in the trials of his life. Thank you.

Q: Who was giving Joseph Smith advice?

JEFF WALKER: Joseph would have a whole bank of lawyers; warégve

spent over $5,000 in legal fees, so a tremendowsianof money was spent. He
had different lawyers at different times. We knoWile he is in the Austin King
hearing, first of all, who is representing whonvésy complicated because you
have 53—now 64 defendants. They would all probalapt to have their own
lawyer. There’s four lawyers representing all adrth But Joseph would definitely
claim to have Doniphan be his friend. Doniphan y@member saved his life
when he was arrested and they tried to have hiedkat a court martial.
Doniphan was a friend of him.

As a matter of fact many believe that Alexander ipban, that Joseph actually
names a son after him—Alexander Smith—after henfilithe lawyer.

He had different lawyers at the grand jury. He allyuvould have a lawyer
named Peter Burnett. Peter Burnett would have bgearnalist who was at the
Austin King hearing and actually writes about itldsy April 1839 when they are



up at the grand jury he is acting as his legal selurA very capable man, he will
end up being Governor of California.

Q: After the Extermination Order got issued whabeities do we have recorded
that were done against the Mormons?

JEFF WALKER: You first have to remember that the Exterminat@der came
after Haun’s Mill. There is no evidence that thesmn seemed to have any belief
that it had a call of authority to meet the atnesitat Haun’s Mill under the
purview of the Extermination Order. It was prettyeh fair game from the period
between the 3bof October under the 9-f®f November and so the atrocities are
listed, as a matter of fact remember while Jossph Liberty Jail part of the
revelations he received is the revelation to haa@pfe pull together their petitions
and to petition the government. In the end over S&ffarate petitions will be filed
and lodged with the U.S. Government to itemizet'shiaeen published by
Johnsofand he’s done a fabulous job. We made I think reajibee maybe four
separate attempts in getting some redress out ehivgton as evidenced by those
redress petitions.

Q: Do defendants who were coerced to sign over fireperties as bail now own
their properties?

JEFF WALKER: My belief is that there were clouds on all th&tof property in
these counties and even to this day | think theadégitimate claim that there
could be clouds. For example, when you incorpaaatity you dedicate the streets
to the state. You don’t own your streets when yaveha city they are state-
owned. Well, Far West was fully incorporated so ralthose farms in Far West
there are slices of roads through all those fahasthey don’'t own, they still are
owned by the state because that city has neverregeked and all that land been
turned back over. That's an easy example.

The second is | believe that they lost all theapgarty through legal recourse in
most cases. In most cases what happened is tlyavthéd not pay property taxes
or assessments after we got driven out and sothiegnwould lose their property
at foreclosure sales or individuals would claint tiney owe them a small amount.
You know, you owe me $7.10 for stuff | did and smyoring a lawsuit against
him. You get a judgment because he’s in lllinoes;slays | can’t even come to the
state because there’s an Extermination Ordetstilace and you get a judgment
and then you attach that judgment to his propeartly®u collect on the judgment
by getting his property.

Now there was some concerted efforts that we natly to keep some property
especially in Jackson because remember that wesdsgound. Over time Bishop



Partridge had a lot of that property because heth@Bishop; he will die in
Nauvoo and then his wife actually will go back tassburi with instructions from
the Church. She’ll try to salvage some things; avalty we’ll lose them all.

The bigger question is, | believe, that becaugd@Extermination Order none of
those judgments would be deemed valid becausauife/tegally precluded from
going into the state to defend yourself how can lyave due process of having
those judgments validated and | believe the statienitations would be told or
stayed as long as that Extermination Order wasaicep But we know that the
good Governor of Missouri in 1976 he rescinded aeta of good faith and good
effort; that he rescinded that Extermination Oraled the healing that was all
necessary because the Church is strong therepthei$strong there. If you go
there with the missionary work that is going ore ttmple work that is being done
there and so of course all those (inaudible) nedmktdone and those official
things that the state needed to do, needed to haBp& on a very technical legal
matter | believe a that moment the statute of htlons began to run and the
statute of limitations were eight years and sotsigkars after that all the legal
claims that anyone might have after that time wdnddost.

I’'m confident that no one could have ever succedngdhe intellectual exercise
of thinking that you could try is interesting. Bhe truth is that the healing is
necessary. That the events are never to be forgobtiethe healing as was so
beautifully spoken of earlier today, needs to gmamy quarters and this is certainly one
of them, which | think we’ve done a pretty good.job
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Watch the video of this lecture on our Youtube aite

Pt. 1- http://www.youtube.com/watch?v=E_dL9frHG7g

Pt. 2- http://www.youtube.com/watch?v=il UYIBrnaE

Pt. 3- http://www.youtube.com/watch?v=aMni8VUu-aY

Pt. 4- http://www.youtube.com/watch?v=Mu2aGCFWk9w

Pt. 5- http://www.youtube.com/watch?v=kCwxE17D2cg

Pt. 6- http://www.youtube.com/watch?v=IPHn3mpaRCY

[Transcriber’s endnotes.]
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